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Current Topics. 


DECIDEDLY novel application of the 

law of eminent domain is involved in 
the recent decision of the Supreme Judicial 
Court of Massachusetts, sustaining the law 
of that commonwealth which limits the 
height of buildings around Copley square, 
Boston, to ninety feet. The case was that of 
the Attorney-General v. Henry Bigelow Wil- 
liams and others, proprietors of the West- 
minster Chambers, and it had been dragging 
its way through the courts for several years. 
The act whose constitutionality was tested by 
the action in question limits the height of 
buildings to be built or altered, exclusive of 
towers, domes and sculptured ornaments, 
abutting on St. James avenue, between 
Clarendon and Dartmouth streets, and on 
the corner of Dartmouth street and Hunt- 
ington avenue, and upon the corner of Dart- 
mouth and Boylston streets, to 90 feet, 
and limits to the height of. 100 feet buildings 
to be built or rebuilt on land abutting on 
Boylston street between Dartmouth and 
Clarendon streets. The opinion of the court 
is a majority one, written by Judge Knowl- 
ton. The court said: 


We hold that the statute gives rights in the 
nature of an easement over lands facing Copley 
square, which easement is annexed to the square 
for the benefit of the public, for whose use and en- 
joyment Copley square was laid out; and that these 
rights are similar in their nature to rights in high- 
ways, in great ponds and in navigable waters of 
the commonwealth. For a deprivation of such 


Vor. 60 — No. 20, 








public rights, an individual, unless he has suffered 
damages different in kind from those to the public 
generally, cannot maintain an action. The attor- 
ney-general, as a public officer, represents the 
public, and may bring all proper suits to protect 
their rights. The wrong alleged in the present 
case, if permitted, would work a permanent in- 
jury to the public, depriving them of that which 
the statute gives them. It is an equity to be dealt 


| with as a public nuisance. 


The court further holds that the prohibi- 
tion against erecting a building above the 
height of 90 feet is absolute, except that 
certain erections which are usually above the 
substantial parts of a building may, with the 
approval of the park commissioners, be put 
on any such building above that height. 
These are steeples. towers, domes, sculptured 
ornaments and chimneys. It decides that 
the ornaments put upon the Westminster 
Chambers are not “erected on a” building 
constructed within the limits prescribed for 
it, the building with its solid brick walls ex- 
tending six feet above the prescribed limit. 
It also decides that the park commissioners 
of Boston, by their approval of the sculp- 
tured ornaments on the face of the wall on 
the two top sides of the building, did not as- 
sume to approve of other parts of the build- 
ine which constitute the solid structure, and 
that the statute gave them no authority to 
approve of other parts of it or of the building 
asa whole. So their approval is no defense 
for the respondents. The high ground upon 
which the decision is based is seen when we 
read, in the language of the court, that the 
grounds of Copley square “ are to be enjoyed 
by the people who use them; they are ex- 
pected to minister, not only to the grosser 
senses, but also to the love of the beautiful in 
nature in the varied forms which the change 
in season brings.” 





In the recent decision in Atkinson v. John 
FE. Doherty & Co., heretofore referred to in 
these columns, the Supreme Court of Michi- 
gan took somewhat radical ground against 
the so-called right of privacy. The action 
was brought bv the widow of Col: John At- 
kinsin, for an injunction against the defend- 
ants to prevent the continued use in their 
business of her husband’s name as a trade- 
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mark for the sale of cigars. The defendants 
were selling a brand of cigars which they 
advertised as “The Col. John Atkinson 
Cigar,” and they also put them upon the 


likeness of Col. John Atkinson. The Michi- 
gan court, in deciding against the claims of 
the plaintiff, used the following language: 


We are not satisfied that the homes and land- 
scapes are so entirely within the control of own- 
ers that one commits an unlawful invasion of the 
rights of privacy in looking upon their beauties, or 
by sketching or even photographing them, or that 


snap shot at the passerby for his own uses. 
admit the impertinence of the act, it must also be 
admitted that there are many impertinences which 
are not actionable, and which courts of equity will 
not restrain. As the right alleged is not a prop- 


erty right, and does not spring from any contract, | 
it must follow that relief must be in an action for | 
damages for a breach of duty upon an actionable | 
wrong, or a suit to prevent a threatened injury. | 


In either case such action must be based upon an 


act done or threatened which the law looks upon | 


as a tort; and, if the act complained of is one 
which is not in the law denominated a wrong, 
there is no legal remedy. All men are not pos- 
sessed of the same delicacy of feeling, or the same 
consideration for the feelings of others. These 
things depend greatly upon the disposition and 
education. Some men are sensitive, some brutal. 
The former will suffer keenly from an act or a 
word that will not affect the latter. Manifestly, 
the law cannot make a right of action depend upon 
the intent of the alleged wrongdoer, or upon the 
sensitiveness of another. Although injuries to 
feelings are recognized as a ground for increasing 
damages, the law has never given a right of action 
for an injury to feelings merely. Slander and libel 
are based upon an injury to reputation, not to feel- 
ings; and, although many offensive things may be 
said that injure feelings and shock and violate the 
moral sense, even though they be untruthful they 
are not necessarily actionable. To make them so 
they must be of such an atrocious character that 
the law will presume an injury to reputation, or 
special damage to property interests must be al- 
leged and proved. What becomes of the innumer- 
able cases of ill natured and perhaps insulting and 
immoral things that may be said about persons? 
The answer is that in an enlightened effort to pre- 
serve the liberties of man, upon the one hand, and 
to prevent invasion of their liberties, upon the 
other, it has been found that a line of demarkation 
must be drawn which affords a practical balance 
and satisfactory test of liability. Mr. Bishop, by 
his “‘ Diagram of Crime,” has made plain the fact 





If we | 





that there are many wrongs against the public that 
are not indictable because too small for the law 
to notice (1 Bish. Cr. Law, sec 600). The same is 
true of private wrongs. Hence, that which would 


| be slanderous per se if said in the presence of a 
market under a label bearing the name and a | 


third person is not actionable if addressed to the 
object of the remark, in private. The law does 
not discriminate between persons who are sensi 
tive and those who are not, and the brutality of the 
remark makes no difference. Yet the alleged 
“ right to privacy ” is invaded. The wisdom of the 
law has been vindicated by experience. This 
“ * seems to have obtained a foot- 
hold at one time in the history of our jurispru- 


law of privacy’ 


| dence — not by that name, it is true, but in effect 
one has a right of action either for damages or to | 


restrain the possessor of a camera from taking a | 


It is evidenced by the old maxim, “ The greater 
the truth the greater the libel,” and the result has 
been the emphatic expression of public disap- 
proval by the emancipation of the press and the 
establishment of freedom of speech and the abo- 
lition in most of our States of the maxim quoted 
by constitutional provisions. The limitation upon 
the exercise of these rights being the law of 
slander and libel, whereby the publication of an 
untruth that can be presumed or shown to the 
satisfaction, not of the plaintiff, but of others (i. ¢., 
an impartial jury) to be injurious, not alone to 
the feelings, but to the reputation, is actionable 
Should it be thought that it is a hard rule that is 
applied in this case, it is only necessary to call at- 
tention to the fact that a ready remedy is to be 
found in legislation. We are not satisfied, how- 
ever, that the rule is a hard one, and think that the 
consensus of opinion must be that the complain 
ants contend for a much harder one. The law 
does not remedy all evils. It cannot, in the nature 
of things; and deliberation may well be used in 
considering the propriety of an innovation such as 
this case suggests. We do not wish to be under- 
We have no 
reason to doubt the feeling of annoyance alleged. 
Indeed, we sympathize with it, and marvel at the 
impertinence that does not respect it. We can 
only say that it is one of the ills that, under the 
law, cannot be redressed. 


stood as belittling the complaint. 


In the forthcoming issue of the Medico- 
Legal Journal, the editor, Clark Bell, Esq., 
will have a very interesting article on “ The 
Criminal Appearance,” of which we have 
been favored with advance sheets. It is 
doubtless true, as the author suggests, that, 
exempting a few cases of first offenders who 
have fallen victims to a sudden temptation, 
the resemblance of criminals as a class is 
apparent even to the casual observer. Stu- 
dents of criminology have long recognized 
this fact, as have also chiefs of police, detec- 





THE ALBANY LAW JOURNAL. 


307 








tives and others having large experience 
among and contact with habitual criminals. 
Mr. Bell says: 


Crime registers itself in the face of man, and re- 
veals and announces itself, to the eye of the en- 
lightened student of the science. The intuition of 
man alone, guided by the practical and enlightened 
study of the subject can surely and safely detect 
it, when it is found and revealed. Like insanity, 
it does not inevitably reveal itself. It is possible 
that a man might be a criminal and the face and 
expression not register it unmistakably. I doubt 
if it would not in such cases be to some extent 
shadowed and faintly hidden. Its absence would 
not be absolute, not be certain proof, but its pres- 
ence when fully defined, clear and undisputable, is 
as clear and accurate an indication of the criminal 
as can be found, to the eye of the enlightened, in- 
telligent and accurate observer. 


This seems a fair and temperate statement. 
It is not claimed that the habitual criminal 
invariably carries in his face the ineradicable 
evidence of his criminal life and instincts, but 
that he usually does will hardly be denied by 
those who have given the question study. 
Particularly is this true of large bodies of 
criminals, such as are found in State penal 
institutions. Doubtless allowance must be 
made for surroundings —the clipped hair 
and the prison suit. It is also true that there 
are outside of prisons many men whose faces 
are more repulsive than those of many in- 
mates of prisons; nevertheless, the resem- 
blance of criminals as a class is apparent; 
and it should be remembered that there are 
many criminals outside of the penal institu- 
tions. We heartily agree with Mr. Bell, in 
his comment on the case of Mrs. Maybrick, 
when he declares that her face is quite in- 
compatible with guilt. The unfortunate 
woman’s beautiful face is certainly a point in 
her favor, though of course not conclusive 
or claimed to be so. 


A novel claim with reference to marked or 
defective ballots was made by inspectors of 
the recent election in Dansville, N. Y. In 
one of the election districts six labor-be- 
grimed workmen, fresh from their toil, 
voted. Their grimy hands left marks on the 
ballots. The Democratic board of canvassers 
decided that these votes must be thrown out 
under the election law provisions as “ marked 





ballots.” The claim is made all the more 
important from the fact that by throwing out 
these votes a Democrat would be elected 
supervisor of Dansville and the county board 
made Democratic. 





The Republican inspect- 
ors naturally refused to sign the returns and 
the courts will have to settle the matter. In 
our opinion they will not have much diffi- 
culty in reaching the conclusion that the 
contention of the Democratic canvassers is 
without merit. We do not think it will be 
held that the thumb-marked ballots referred 
to constitute such “ marked ballots ” as are 
contemplated in the law as sufficient to vitiate 
a ballot or ballots. However, the incident 
emphasizes the advisability at least, of going 
into the voting booths, as well as into court, 
with “clean hands.” The suggestion that 
the use of voting machines, which were ex- 
tensively employed in various parts of the 
State on the 7th inst. with most satisfactory 
results, would obviate all such disputes as 
that above described, is at least timely. 


—— + 


Rotes of Gases. 


Libel and Slander — Privileged Communica- 
tion. — In Caldwell v. Story, decided by the Court 
of Appeals of Kentucky in September, 1899, it 
was held that where the cashier of a bank indorsed 
upon a note held by the bank for collection the 
words “ Never signed a note; fraud, forgery,” 
etc. — intending thereby, in accordance with the 
custom of banks, to give the reason assigned by 
the payor for refusing payment —and returned 
the note to the holder’s agents, the words were 
privileged, and an action for libel would not lie 
against said payor for inducing said cashier to 
make such written report, although he might have 
been guilty of slander in the statement which he 
made to the cashier. The court said in part: 

To collect a note of appellee, Story, which Cald- 
well held, he gave it to Trigg & Co., bankers, at 
Glasgow, Ky., who sent it through the Bank of 
Cumberland to the Bank of Albany, Clinton 
county, Ky. Simpson, as cashier of the Bank of 
Albany, presented it to Story for payment. Story 
refused payment, and, as alleged by the appellant, 
directed, induced and procured Simpson to return 
the note to Trigg & Co., through the Bank of 
Cumberland, with an indorsement on it as follows, 
to wit: “ Never signed a note; fraud, forgery,” 
etc. It is alleged in the petition that the words 
were false, libelous and defamatory, and that they 
were so published in Barren county, to the appel- 





lant’s damage in feelings, reputation, etc. Story 
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and Simpson reside in Clinton county, Ky., and 
they were summoned there to answer this action 
in the Barren Circuit Court. By a special demur- 
rer and plea, Story questioned the jurisdiction of 
the court, and also answered that he did not di- 
rect Simpson to make the indorsement on the note 
of which complaint was made. Simpson an- 
swered, and alleged that Story had directed him 
to make the report which he made; that the Bank 
of Cumberland was the corresponding agent of 
Trigg & Co., and that the Bank of Albany, of 
which he was cashier, was the corresponding agent 
of the Bank of Cumberland; that he received the 
note as cashier of the bank; that he presented the 
note to Story for payment, and he refused to pay 
it; that it was the custom of bankers in this State, 
when bills and notes were received by them for 


collection, and payment refused, to indorse on. 


such paper or slip attached thereto the reasons 
given for nonpayment, and to forward the same to 
the bank from which the paper originally started; 
that he in good faith, and without malice towards 
the appellant or purpose to injure him, and with- 
out any intention or purpose of charging him with 
the crime of forgery or fraud, made the indorse- 
ment on the note; that he in good faith made the 
indorsement on the note for the sole purpose of 
informing the appellant and his agents, Trigg & 
Co., the defense that Story claimed to have to the 
note; that the note was returned by mail from the 
Bank of Cumberland to Trigg & Co.; that the 
indorsement on the back of the note was a privi- 
leged and confidential communication to plaintiff's 
agent, Trigg & Co.; that he, in discharge of his 
duty as cashier of the Bank of Albany, made the 
indorsement that the appellant might know the 
reasons which Story gave for refusing to pay the 
note. No reply was filed to this answer, and, upon 
the trial of the case, the court gave a peremptory 
instruction to the jury to find for Simpson, which 
was accordingly done. No objection was made 
or exception taken to the giving of the instruction, 
and no appeal is prosecuted as to Simpson. 

It is insisted that the communication which 
Simpson made was privileged. The communica- 
tion which he had made was as corresponding 
agent. The method of collection usually employed 
by banks is the same as was employed in this case 
and as contemplated by Caldwell when he gave 
Trigg & Co. the note for collection. The general 
rule may be stated to be that a communication 
made in good faith upon any subject in which the 
person has an interest, or with reference to which 
he has a duty, public or private, either legal, mora! 
or social, if made to a person having a correspond- 
ing interest or duty, is privileged. Under the cus- 
tom of bankers in this State, it was the duty of 
Simpson, as cashier of the Bank of Albany, to re- 
port the reasons for non-payment, and he made 
the report to the parties to whom he was under 
obligation to make it. The corresponding duty 





was upon Trigg & Co. to inform their customer 
the reasons which the payor of the note gave for 
its non-payment. In our opinion, it was a privi- 
leged communication. If this be correct, then :t 
cannot be adjudged that Story has been guilty of 
libel. He may have been guilty of slander in the 
statement which he made to Simpson, but it nec- 
essarily follows, if the communication which Simp- 
son made was privileged, the offense of libel was 
not committed. 


ee 


A UNIQUE CASE. 
{HE following description of a case, probably 
unparalleled in our legal records, is taken 
from a number of “ Atkinson’s Casket,” published 
in 1834: 

One of the most extraordinary and most inter- 
esting trials of which I find any account in my 
note-book took place in the Northern Circuit, very 
little less than fifty years ago. It is instructive in 
many points of view. To those who believe that 
they see the finger of Providence especially point- 
ing out the murderer, and guiding, in a slow but 
unerring course, the footsteps of the avenger of 
blood, it will afford matter of deep meditation and 
reflection. To those who think more lightly upon 
such subjects —to those whom philosophy or in- 
difference have taught to regard the passing cur- 
rent of events as gliding on in a smooth and 
unruffled channel, varied only by the leaves which 
the chance winds may blow into the stream — it 
will offer food for grave contemplation. However 
they may smile at the thought of Divine interposi- 
tion, they will recognize in this story another 
proof of the wisdom of the sage of old, who said 
that when the gods had determined to destoy a 
man they began by depriving him of his senses; 
that is, by making him act as if he had lost them. 
To the inexperienced in my profession it will 
teach a lesson of prudence, more forcible than ten 
thousand arguments could make it; they will learn 
that of which they stand deeply in need, and which 
scarce anything but dear-bought experience can 
enforce —to rest satisfied with success, without 
examining too nicely how it has been obtained, 
and never to hazard a defeat by pushing a victory 
too far. “ Leave well alone” is a maxim which 
a wise man in every situation of life will do 
well to observe; but if a barrister hopes to rise to 
eminence and distinction, let him have it deeply 
engraven on the tablet of his memory. 

In the year 17— John Smith was indicted for 
the willful murder of Henry Thomson. The case 
was one of a most extraordinary nature, and the 
interest excited by it was almost unparalleled. 
The accused was a gentleman of considerable 
property, residing upon his own estate, in an un- 
frequented part of shire. A person, sup- 
posed to be an entire stranger to him, had, late in 
a summer’s day, requested and obtained shelter 
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and hospitality for the night. He had, it was 
supposed, after taking some slight refreshments, 
retired to bed in perfect health, requesting to be 
awakened at an early hour the following morning. 
When the servant appointed to call him entered 
his room for that purpose, he was found in his 
bed periectly dead; and, from the appearance of 
the body, it was obvious that he had been so for 
many hours. There was not the slightest mark of 
violence on his person, and the countenance re- 
tained the same expression which it had borne 
during his life. Great consternation was, of 
course, excited by this discovery, and inquiries 
were immediately made, first, as to who the 
stranger was, and, secondly, as to how he met 
with his death. Both were unsuccessiul. As to 


the former, no information could be obtained, | 
no clue discovered to lead to the knowledge either | 


of his name, his person, or his occupation. He 
had arrived on horseback, and was seen passing 
through a neighboring village about an hour be- 
iore he reached the house where his existence was 
so mysteriously terminated, but could be traced no 
farther. Beyond this all was conjecture. 

With respect to the death, as little could be 
learned as of the dead man; it was, it is true, sud- 
den —awiully sudden; but there was no reason, 
that alone excepted, to suppose that it was caused 
by the hand of man, rather than by the hand of 
God. A coroner’s jury was, of course, sum- 
moned; and after an investigation, in which little 
more could be proved than that which I have here 
stated, a verdict was returned to the effect that 
the deceased died by the visitation of God. Days 
and weeks passed on, and little further was known. 
In the meantime rumor had not been idle; suspicions 
vague, indeed, and undefined, but of a dark and 
fearful character, were at first whispered, and 
afterwards boldly expressed. The precise object 
of these suspicions was not clearly indicated; some 


implicated one person, some another; but they all. 


pointed to Smith, the master of the house, as con- 
cerned in the death of the stranger. As usual in 
such cases, circumstances totally unconnected with 
the transaction in question, matters many years 
antecedent, and relating to other persons, as well 
as other times, were used as auxiliary to the pres- 
ent charge. The character of Smith, in early life, 
had been exposed to much observation. While his 
father was yet alive he had left his native country, 
involved in debt, known to have been guilty of 
great irregularities, and suspected of being not 
over-scrupulous as to the mode of obtaining those 
supplies of money of which he was continually in 
want, and which he seemed somewhat inexplicably 
to procure. 


Ten years and more had elapsed since his return, | 
and the events of his youth had been forgotten by | 


many, and to many were entirely unknown; but 
on this occasion they were revived, and probably 
with considerable additions. 








| ordinary trial from taking place. 


Two months aiter the death of the stranger a 
gentleman arrived at the place, impressed with the 
beliei that he was his brother, and seeking for in- 
jormation either to confirm or refute his sus- 
The horse and the clothes of the unfor- 
tunate man still remained, and were instantly 
recognized. One other test there was, though it 
was uncertain whether that would lead to any 
positive conclusion — the examination of the body. 
the test was tried, and although decomposition 
had gone on rapidly, yet enough remained to iden- 
tily the body, which the brother did most satis- 
iactorily. As soon as it was known that there was 
a person authorized by relationship to the de- 
ceased to inquire into the cause of his death, and, 
it it should appear to have been otherwise than 
natural, to take steps for bringing to justice those 
who had been concerned in it, the reports which 
had been previously floating idly about, and cir- 
culated without having any distinct object, were 
collected into one channel and poured into his 
ear. What those reports were, and what they 
amounted to, it is not necessary here to mention; 
suthce it to say that the brother laid beiore the 
magistrates of the district such evidence as in- 
duced them to commit Mr. Smith to jail, to take 
his trial for the willful murder of Henry Thomson. 
As it was deemed essential to the attainment of 
justice to keep secret the examination of the wit- 
nesses who were produced beiore the magistrates, 
all the information of which the public were in 
possession beiore the trial took place was that 
which I have here narrated. 


picions. 


Lord Mansfield’s charge to the grand jury upon 
the subject of this murder had excited a good deal 
of attention. He had recommended them, if they 
entertained reasonable doubts of the sufficiency of 
the evidence to ensure a conviction, to throw out 
the bill, explaining to them most justly and 
clearly that, in the event of their doing so, if any 
additional evidence should, at a future time, be dis- 
covered, the prisoner could again be apprehended 
and tried for the offense; whereas, if they found a 
true bill, and from deficiency of proof he was now 
acquitted on his trial, he could never again be mo- 
lested, even though the testimony against him 
should be morally as clear as light. The grand 
jury, after, as was supposed, very considerable dis- 
cussion among themselves, and, as was rumored, 
by a majority of only one, returned a true bill. 

Never shall I forget the appearance of anxiety 
exhibited upon every countenance on the entrance 
of the judge into court. In an instant the most 
profound silence prevailed, and interest, intense 
and impassioned, though subdued, seemed to wait 
upon every word and every look, as if divided be- 
tween expectation and doubt whether something 
might not even yet interfere to prevent the extra- 
Nothing, how- 
ever, occurred, and the stillness was broken by the 
mellow and silvery voice of Lord Mansfield — 
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“Let John Smith be placed at the bar.” The 
order was obeyed, and as the prisoner entered the 
dock he met on every side the eager and anxious 
eyes of a countless multitude bent in piercing 
scrutiny upon his face, —and well did he endure 
that scrutiny. A momentary suffusion covered 
his cheeks, but it was only momentary, and less 
than might have been expected from an indifferent 
person who found himself on a sudden “ the ob- 
served of all observers.” He bowed respectfully 
to the court, and then, folding his arms, seemed to 
wait until he should be called upon to commence 
his part in that drama in which he was to perform 
so conspicuous a character. I find it difticuit to 
describe the effect produced on my mind by his 
personal appearance, yet his features were most 
remarkable, and are indelibly impressed on my 
memory. He was apparently between forty and 
fifty years of age; his hair, grown gray, either 
from toil or care or age, indicated an approach to 
the latter period, while the strength and upright- 
ness of his figure, the haughty coldness of his 
look, and an eye that spoke of fire and pride and 
passion, ill concealed, would have led conjecture 
to fix on the former. His countenance at the 
first glance appeared to be that which we are ac- 
customed to associate with deeds of high and 
noble daring, but a second and more attentive 
examination of the face and brow was less satis- 
factory. There was, indeed, strongly marked, the 
intellect to conceive and devise schemes of high 
import, but I fancy that I could trace, in addition 
to it, caution to conceal the deep design, a power 
to penetrate the motives of others, and to per- 
sonate a character at variance with his own, and 
a cunning that indicated constant watchfulness and 
circumspection. Firmness there was to persevere 
to the last, but that was equivocal, and I could not 
help persuading myself that it was not of that 
character which would prompt to deeds of virtuous 
enterprise, or to seek “ the bubble reputation even 
in the cannon’s mouth;” but that it was rather 
allied to that quality which would “let no com- 
punctious visitings of Nature shake his fell pur- 
pose,” whatever it might be. The result of this 
investigation into his character, such as it was, 
was obviously unfavorable; and yet there were 
moments when I thought I had meted out to him 
a hard measure of justice, and when I was tempted 
to accuse myself of prejudice in the opinion I had 
formed of him, and particularly when he was asked 
by the clerk of the arraigns the usual question, 
“ Are you guilty or not guilty?” as he drew his 
form up to his fullest height, and the fetters 
clanked upon his legs, as he answered with unfal- 
tering tongue and unblanching cheek, “ Not 


tarily interpreted against him every sign that was 
doubtful. 

The counsel for the prosecution opened his case 
to the jury in a manner that indicated very little 





| ought to have taken. 
| be placed on that circumstance, for it was not at 
| all uncommon for persons 
guilty,’ my heart smote me for having involun- | 


expectation of a conviction. He began by implor- 
ing them to divest their minds of all that they had 
heard before they came into the box; he en- 
treated them to attend to the evidence, and judge 
irom that alone. He stated that, in the course of 
his experience, which was very great, he had never 
met with a case involved in deeper mystery than 
that upon which he was then addressing them. 
The prisoner at the bar was a man moving in a 
respectable station in society, and maintaining a 
fair character. He was, to all appearance, in pos- 
session of considerable property, and was above 
the ordinary temptation to commit so foul a crime. 
With respect to the property of the deceased, it 
was strongly suspected that he had either been 
robbed of or in some inexplicable manner made 
away with, gold and jewels to a very large amount, 
yet, in candor, he was bound to admit that no por- 
tion, however trifling, could be traced to the pris- 
oner. As to any motive of malice or revenge, 
none could by any possibility be assigned, for the 
prisoner and the deceased were, as far as could be 
ascertained, total strangers to each other. Still 
there were most extraordinary circumstances con- 
nected with his death, pregnant with suspicion at 
least, and imperiously demanding explanation; 
and it was justice, no less to the accused than to 
the public, that the case should undergo judicial 
investigation. The deceased Henry Thomson was 
a jeweler, residing in London, wealthy and in 
considerable business, and, as was the custom of 
his time, in the haibt of personally conducting his 
principal transactions with the foreign merchants 
with whom he traded. He had traveled much in 
the course of his business in Germany and Hol- 
land, and it was to meet at Hull a trader of the 
latter nation, of whom he was to make a large 
purchase, that he had left London a month before 
his death. It would be proved by the landlord of 
the inn where he had resided that he and his cor- 
respondent had been there; and a wealthy jeweler 
of the town, well acquainted with both parties, 
had seen Mr. Thomson after the departure of the 
Dutchman, and could speak positively to there 
being then, in his possession, jewels of large value, 
and gold, and certain bills of exchange, the parties 
to which he could describe. This was on the 
morning of Thomson’s departure from Hull, on 
his return to London, and was on the day but one 
preceding that on which he arrived at the house 
of the prisoner. What had become of him in the 
interval could not be ascertained; nor was the 
prisoner’s house situated in the road which he 
No reliance, however, could 


traveled with 
property about them to leave the direct road for a 
considerable distance in order to secure them- 
selves as effectually as possible from the robbers 
by whom the remote parts of the country were 
greatly infested. He had not been seen from the 


who 
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time of his leaving Hull till he reached the village 
next adjoining Smith’s house, and through which 
he passed without even a momentary halt. He 
was seen to alight at Smith’s gate, and the next 
morning was discovered dead in his bed. He 
now came to the most extraordinary part of the 
case. It would be proved, beyond the possibility 
of a doubt, that the deceased died by poison — 
poison of a most subtle nature, most active in its 
operation, and possessing the wonderful and 
dreadful quality of leaving no external mark or 
token by which its presence could be detected. 
The ingredients of which it was composed were of 
so sedative a nature, that, instead of the body on 
which it had been used exhibiting any contortions, 
or marks of suffering, it left upon the features 
nothing but the calm and placid quiet of repose. 
its effects, and indeed its very existence, were but 
recently known in this country, though it had for 
some time been used in other nations of Europe, 
and it was supposed to be a discovery of the Ger- 
man chemists, and to be produced by a powerful 
distillation of the seed of the wild cherry tree, so 
abundant in the Black Forest. 


But the fact being ascertained that the cause of 
the death was poison left open the more momen- 
tous question, By whom was it administered? It 
could hardly be supposed to be by the deceased 
himself! There was nothing to induce a sus- 
picion; and there was this most important cir- 
cumstance, which of itself almost negatived its 
possibility, that no phial, or vessel of any kind, 
had been discovered in which the poison could 
have been contained. Was it, then, the prisoner 
who administered it? Before he asked them to 
come to that conclusion it would be necessary to 
state more distinctly what his evidence was. The 
prisoner's family consisted only of himself, a 
housekeeper and one man servant. The man 
servant slept in an out-house adjoining the stable, 
and did so on the night of Thomson’s death. The 
prisoner slept at one end of the house and the 
housekeeper at the other, and the deceased had 
been put in a room adjoining the housekeeper’s. 
It would be proved, by a person who happened to 
be passing by the house on the night in question, 
about three hours after midnight, that he had 
been induced to remain and watch, from having 
his attention excited by the circumstance, then 
very unusual, of a light moving about the house 
at that late hour. That person would state, most 
positively, that he could distinctly see a figure, 
holding a light, go from the room in which the 
prisoner slept to the housekeeper’s room, and the 
light disappeared for a minute. Whether the two 
persons went into Thomson’s room he could not 
see, as the window of that room looked another 
way; but in about a minute they returned, passing 
quite along the house to Smith’s room again; and 
in about five minutes the light was extinguished, 
and he saw it no more. 





Such was the evidence upon which the magis- 
trates had committed Smith; and, singularly 
enough, since his committal the housekeeper had 
been missing, nor could any trace of her be dis- 
covered. Within the last week the witness who 
saw the light had been more partially examined; 
and in order to refresh his memory he had been 
placed, at dark, in the very spot where he had 
stood on that night, and another person was placed 
with him. The whole scene, as he had described 
it, was acted over again; but it was utterly impos- 
sible, from the cause above mentioned, to ascer- 
tain, when the light disappeared, whether the 
parties had gone into Thomson’s room. As if, 
however, to throw still deeper mystery over this 
extraordinary transaction, the witness persisted in 
adding a new feature to his former statement — 
that after the persons had returned with the light 
into Smith’s room, and before it was extinguished, 
he had twice perceived some dark object to inter- 
vene between the light and the window, almost as 
large as the surface of the window itself, and 
which he described by saying it appeared as if a 
door had been placed before the light. Now, in 
Smith’s room there was nothing which could ac- 
count for this appearance; his bed was in a dif- 
ferent part, and there was neither cupboard nor 
press in the room, which, but for the bed, was 
entirely empty, the room in which he dressed 
being at a distance beyond it. He would state 
only one fact more (said the learned counsel) and 
he had done his duty; it would then be for the 
jury to do theirs. Within a few days there had 
been found, in the prisoner’s house, the stopper of 
a small bottle of a very singular description; it 
was apparently not of English manufacture, and 
was described, by the medical men, as being of a 
description used by chemists to preserve those 
liquids which are most likely to lose their virtue 
by exposure to the air. To whom it belonged, or 
to what use it had been applied, there was no evi- 
dence to show. 

Such was the address of the counsel for the 
prosecution, and during its delivery I had ear- 
nestly watched the countenance of the prisoner, 
who had listened to it with deep attention. Twice 
only did I perceive in him the slightest emotion. 
When the disappearance of his housekeeper was 
mentioned, a smile, as of scorn, passed over his 
lip; and the notice of the discovery of the stopper 
obviously excited an interest, and, I thought, an 
apprehension, but it quickly subsided. I need not 
detail the evidence that was given for the prose- 
cution; it amounted, in substance, to that which 
the counsel stated, nor was it varied in any par- 
ticular. The stopper was produced and proved to 
have been found in the house; but no attempt was 
made to trace it to the prisoner’s possession, or 
even to his knowledge. When the case was 
closed, the judge, addressing the counsel for the 
prosecution, said he thought there was hardly suf- 
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ficient evidence to call upon the prisoner for his 
deitense, and ii the jury were oi the same opinion 
they would at once stop the case. Upon this ob- 
servation irom the judge the jury turned round 
for a moment, and then intimated their acquies- 
cence in his lordship’s view oi the evidence. ‘Lhe 
counsel iolded up their brieis, and a verdict oi 
acquittal was about to be taken, when the prisoner 
addressed the court. He stated that, having been 
accused of so ioul a crime as murder, and having 
had his character assailed by suspicions of the 
most attlicting nature, that character could never 
be cleared by his acquittal upon the ground that 
the evidence against him was inconciusive without 
giving him an opportunity oi stating his own case, 
and calling a witness to counteract the impression 
that had been raised against him, by expiaining 


those circumstances which at present appeared | 


doubtiul. He urged the learned judge to permit 
him to state his case to the jury, and to call his 
housekeeper, with so much earnestness, and was 
seconded so strongiy by his counsel, that Lord 
Mansneld, though very much against his inciina- 
tion, and contrary to his usual habit, gave way, 
and yielded to the iatal request. 

‘Lhe prisoner then addressed the jury, and en- 
treated their patience ior a short time. He re- 
peated to them that he never could ieel satisfied 
to be acquitted merely because the evidence was 
not conciusive, and pledged himseli, in a very 
short time, by the tew observations he should 
make, and the witness whom he should cail, to 
obtain their verdict upon much higher grounds, 
upon the impossibility of his being guilty oi the 
dreadiul crime. With respect to the insinuations 
which had been thrown out against him, he 
thought one observation would dispose oi them. 
Assuming it to be true that the deceased died from 
the ettect of poison, of which he calied God to wit- 
ness that he had never even heard either the name 
or the existence until this day, was not every prob- 
ability in favor of his innocence? He was a per- 
fect stranger, not known to have in his possession 
a single article of value, who might either have 
lost or been robbed of that property which he was 
said to have had at Hull. What so probable as 
that he should, in a moment oi despair at his loss, 
have destroyed ‘himself? The tatal drug was 
stated to have been familiar in those countries in 
which Mr. Thomson had traveled, while to him- 
self it was utterly unknown. Above all, he im- 
plored the jury to remember that, although the 
eye of malice had watched every proceeding oi his 
since the fatal accident, and though the most 
minute search had been made into every part of 
his premises, no vestige had been discovered of 


nor had even a rumor been circulated that poison 
of any kind had ever been in his possession. Of 
the stopper which had been found, he disowned all 
knowledge; he declared, most solemnly, that h- 








had never seen it before it was produced in court; 
and he asked, couid the tact of its being iound in 
luis house, only a tew days ago, when hundreds ot 
peopie had been there, produce upon an iliiparua, 
idulud even a momentary prejudice agaist him; 
Une fact, and one omy, had been proved, to which 
it Was possibie tor him to give answer, the iaci o: 
luis having gone to the bedroom ot his house- 
Keeper on the mght im question. tHe had been 
subject, tor many years ot his lie, to sudden fits 
ol uiness; he had been seized with one on that 
occasion, and had gone to her to procure her as- 
sistance im lighting a mre. She had returned with 
dui that purpose, he having 
Waited lor a minute im the passage whue she put 
on her ciothes, which would account tor the mo- 
ienlary Gisappearance ol the light; and alter she 
lad reliained il his room ior a lew minutes, find- 


to iis room ior 


| ng Niliseil better, he had dismissed her, and re- 
) ured again to bed, irom which he had not risen 





when he was iniormed ol the death ot his guest. 
4t had been said that alter his comumiittai to prison 
his housekeeper had disappeared. He avowed 
that, hnding his eiemies determined, i! possible, 
io accomipiish his ruin, he had thought it probable 
ley might tamper with his servant. tie had, 
thereiore, kept her out of the way, but tor what 
purposes Not to prevent her testimony being 


given, ior she was now 


under the care ot his 
solicitor, and wouid instantiy appear ior the pur- 
pose ol connrming, as iar as she was concerned, 
the statement which he had just made. 

Such was the prisoners address, which produced 
a very poweriul eitect. it was delivered in a firm 
and ulpressive manner, and its simplicity and art- 
iessess gave to it am appearance oi truth. ‘Lhe 
housekeeper was then put into the box, and exam- 
ined by the counsel tor the prisoner. According 
to the custom, at that time aimost universal, ot 
exciuding witnesses Irom court until their testi- 
mony was required, she had been kept at a house 
near at hand, and had not heard a singie word of 
the trial. there was nothing remarkable in her 
manner or appearance; she might be about thirty- 
five or a little more, with regular though not 
agreeable ieatures, and an air entirely iree from 
embarrassment. She repeated, almost in the pris- 
oners own words, the story that he uad told ot his 
having called her up, and her having accompanied 
him to his room, adding that, aiter leaving him, 
she had retired to her own room, and been awak- 
ened by the man servant in the morning with an 
account of the traveler's death. She had now to 
undergo a cross-examination; and | may as well 


| state here that which, though not known to me 
| till atterwards, will assist the reader in understand- 
ipa : 
the most trifling article belonging to the deceased, 


ing the ioliowing scene: ‘Lhe counsei for the prose- 
cution had, in his own mind, attached considerable 
importance to the circumstance mentioned by the 
witness who saw the light, that while the prisoner 
and the housekeeper were in the room of the 
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former something like a door had intervened be- 
tween the candie and the window, which was to- 
tauy irreconcuable with the appearance o! the 
room when examined, and he haa hait persuaded 
hiumsell that there must be a secret cioset which 
had escaped the search oi the oliicers oi justice, 
tue Opening Of which would account ior the ap- 
pearance alluded to, and the existence of which 
mught discover the property whici had so inysteri- 
ously disappeared. Hus object, thereiore, was to 
obtain trom the housekeeper (the omy person ex- 
cept the prisoner who could give any clue to this) 
such mlormation as he cowmd get, without alarm- 
ing her by any direct inquiry on the subject, 
which, as she could not heip seeing its importance, 
could have led her at once to a positive demiai. 
He knew, moreover, that as she had not been in 
court, she could not know how much or how littie 
the inquiry had already brought to light; and by 
himseit treating the matter as immaterial, he 
nught lead her to consider it so also, and by that 
means draw torth all that she knew. Aiter some 
iew unimportant questions, he asked her, in a 
tone and manner calculated rather to awaken con- 
tidence than to excite distrust: 

“ During the time you were in Mr. Smith’s 
room, you stated that the candle stood on the 
table, in the center of the room?” “™ Yes.” 

* Was the closet, or cupboard, or whatever you 
call it, opened once or twice while it stood there: ” 
A pause; no answer. 

“I will call it to your recollection; after Mr. 
Smith had taken the medicine out of the closet, 
did he shut the door, or did it remain open?”’ 
“ He shut it.” 

* Then it was opened again, for the purpose oi 
replacing the bottie, was it?” ‘It was.” 

* Do you recollect how long it was open the last 
time?” “ Not above a minute.” 

"The door, when open, would be exactly be- 
tween the light and the window, would it not?” 
“It would.” 

“I forget whether you said the closet was on 
the right or left-hand side of the window.” “ The 
left.” 

“ Would the door of the closet make any noise 
in opening?” “ None.” 

“Can you speak positively to that fact? Have 
you ever opened it yourself, or only seen Mr. 
Smith open it?” “I never opened it myself.” 

“Did you ever keep the key?” “ Never.” 

“Who did?” “Mr. Smith always.” 

At this moment the witness chanced to turn her 
eyes toward the spot where the prisoner stood, 
and the effect was almost electrical. 
sweat stood upon his brow, and his face had lost 
all its color; he appeared a living image of death. 
She no sooner saw him than she shrieked and 
fainted. The consequences of her answers flashed 
across her mind. She had been so thoroughly de- 
ceived by the manner of the advocate, and by the 


little importance he had seemed to attach to her 
statements, that she had been led on by one ques- 
tion to another, tili she had toid him ali he wanted 
to know. <A medical man was immediately di- 
rected to attend her, and during the interval occa- 
sioned by this interruption to the proceedings the 
solicitor ior the prosecution leit the court. In a 
short time the gentleman who had attended the 
witness returned into court, and stated that it was 
impossible that she could at present resume her 
piace in the box, and suggested that it would be 
much better to allow her to wait for an hour or 
two. lt was now about twelve in the day, and 
Lord Mansheld, having directed that the jury 
should be accommodated with a room where they 
could be kept by themselves, adjourned the court 
ior two hours. ‘The prisoner was taken back to 
jail, and the witness to an apartment in the jaiier’s 
house; and strict orders were given that she 
should be allowed to communicate with no one, 
except in the presence and hearing of the physi- 
cian. It was between 4 and 5 o’ciock when the 
judge resumed his seat upon the bench, the pris- 
oner his station at the bar, and the housekeeper 
hers in the witness box. The court in the interval 
had remained crowded with the spectators, scarce 
one of whom had leit his place, lest during his 
absence it should be seized by some one else. 

The cross-examination counsel then addressed 
the witness. “1 have very few more questions to 
ask of you; but beware that you answer them 
truly, for your own life hangs upon a thread.”’ 

* Do you know this stopper?” “I do.” 

* To whom does it belong?” “To Mr. Smith.” 

“When did you see it last?” “ On the night of 
Mr. Thomson’s death.” 

At this moment the solicitor for the prosecution 
entered the court, bringing with him, upon a tray, 
a watch, two money bags, a jewel case, a pocket- 
book, and a bottle of the same manufacture as the 
stopper, and having a cork in it, some other arti- 
cles there were in it, not material to my story. 
The tray was placed on the table in sight of the 
prisoner and the witness, and from that moment 





A cold, damp | 


not a doubt remained in the mind of any man of 
the guilt of the prisoner. A few words will bring 
| my tale to its close. The house where the murder 
had been committed was between nine and ten 
miles distant. The solicitor, as soon as the cross- 


| examination of the housekeeper had discovered 


| the existence of the closet, and its situation, had 
| set off on horseback, with two sheriff’; ojficers, 
| and after pulling down part of the wall of the 
house, had detected this important place of con- 
cealment. Their search was well rewarded; the 
whole of the property belonging to Mr. Thomson 
was found there, amounting, in value, to some 
thousand pounds; and to leave no room for doubt, 
| a bottle was discovered, which the medical men 

instantly pronounced to contain the very identical 
| poison which had caused the death of the unfor- 
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tunate Thomson. 
need explanation. 

The case presents the, perhaps, unparalleled in- 
stance of a man accused of murder, the evidence 
against whom was so slight as to induce the judge 
and jury to concur in a verdict of acquittal, but 
who, persisting in calling a witness to prove his 
innocence, was, upon the testimony of that very 
witness, convicted and executed. 


The result was too obvious to 


en 


COMMON CARRIER — SPECIAL CONTRACT 
WITH EXPRESS COMPANY EXEMPTING 
FROM LIABILITY —INJURY TO EXPRESS 
MESSENGER — ASSUMPTION OF RISK. 


ILLIno1s SUPREME Court. 
October 19, 1899. 


Joun B. Biank, Jr., Appellant, v. ILtrnors Cen- 
TRAL R. R. Co., Appellee. 

Strong, Milsted & Ehle, attorneys for appellant; 
Edwin Walker, attorney ‘for appellee. 


CartTWRIGHT, Cu. J. — Appellant was an express 
messenger in the employ of the American Express 
Company, and on January 15, 1896, was engaged 
in the performance of his duties for that company 
in the forward half of a baggage and express car, 
being the portion of such car furnished by appellee 
to the express company for doing its business on 
appellee’s line. When the passenger train of which 
this car was a part was nearing Rockford from the 
east, a freight train drew it on a side-track to let 
it pass. The freight train had to stop twice to 
turn switches, and when it finally got in on the 
side-track a coupling link had broken, so that the 
engine lost control of the rear part of the train 
and the caboose stood too near the main track. If 
the link had not broken it would have been on the 
side-track out of the way seven minutes before the 
arrival of the passenger train. The baggage and 
express car struck the caboose and appellant was 
injured. He sued appellee for damages, alleging 
in both counts of his declaration that he was upon 
the car in the discharge of his duties as messenger 
for the express company, and charging, in the first 
count, negligence in allowing the freight train to 
stand on the side-track in such a manner as to 
collide with it, and in the second, negligence in 
running the express car against the side-tracked 
train. There was a trial, at which it was 
proved without dispute that the breaking of 
the link, which left a part of the freight train too 
near the main track, was due to a latent defect 
which could not be detected. The only question 
on the subject of negligence was whether or not 
there was time enough, with proper exertions, to 
couple up again and get out of the way. There 
was no evidence of anything like gross negligence 
or wilful conduct. 

The defendant proved and offered in evidence a 
contract made by the plaintiff with the express 








company to secure employment, by which he as- 
sumed all risks of accidents and injuries in the 
course of his employment occasioned by the negli- 
gence of any corporation operating any railroad 
and releasing such railroad company from any lia- 
bility to him; also a contract, referred to in plain 
tiff’s said contract, made by the American Express 
Company with the defendant in order to have its 
merchandise and property and employes carried 
by defendant, and its business carried on upon de- 
fendant’s line, by which the express company 
agreed to indemnify and save harmless the defend- 
ant against all liability for loss or damage result- 
ing in any manner to the express matter, or the 
employes, agents, messengers or officers of the 
express company. After all the evidence was in, 
the court instructed the jury to find the defendan: 
not guilty, which was done, and judgment entered 
accordingly. An appeal was taken to the Appel- 


: late Court, where the judgment was affirmed, and 


a certificate of importance being granted, the case 
was brought here. 

The admission in evidence of the accident re- 
lease, and the contract between the defendant and 
the express company, to which it referred, is as- 
signed as error. The ground of the objection to 
them is, that the contract had been set up as a 
defense in special pleas, to which demurrers had 
been sustained. The sustaining of such demurrers 
would not affect the admissibility of the contract 
under the general issue if it were otherwise ad- 
missible, and it was relevant and admissible under 
such general issue. Plaintiff alleged and testified 
that he was in the employ of the express company 
as express messenger, and on his cross-examina- 
tion it appeared that he had signed this contract 
fixing terms and conditions of his employment. It 
was proper to show such terms, and the claim that 
the contracts were not admissible under the issue 
cannot be sustained. 

The main question in the case concerns the va- 
lidity and legal effect of plaintiff's contract. The 
ground of attack upon the contract is that it is 
void, as against public policy. It is first argued 
that it is a contract of employment between the 
plaintiff and the express company, which is con- 
trary to public policy, as exempting the employer 
from the consequences of its negligence. It is in- 
sisted that an employer cannot stipulate for im- 
munity against his own negligence, and that a 
contract intended to have that effect is void, as 
tending to relax the employer’s care and to in- 
crease the perils of the occupation. The question 
thus sought to be raised has no relation to this 
case, since the contract is not sought to be 
enforced for the purpose of relieving plaintiff's 
employer, the express company, from the conse- 
quences of its negligence or affording it immun- 
ity for its wrongful act. It is not alleged or 
claimed by any one that the employer was in fault 
or neglected any duty toward the plaintiff. The 
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question is whether the defendant had a right, in 
taking the express company and its business and 
employes upon its road, to make the contract that 
it should not be liable for the negligence of its 
employes. 

It is insisted that plaintiff occupied the position 
of a passenger for hire, and that public policy will 
not permit a contract to be made releasing a car- 
rier from liability to a passenger for its negligence. 
If the defendant was a common carrier of the 
American Express Company and its goods and 
messengers, doing business on the line and in the 
express car in question, the authorities cited in 
support oi that position, would be applicable; but 
it seems to be settled that a railroad company is 
not a common carrier of other common carriers 
and their business. Each of the parties is a com- 
mon carrier for the public, and the railroad com- 
pany is not bound to furnish facilities to every ex- 
press company that applies for carrying on its 
business on its road. It is not charged with the 
duty of carrying express companies at all, and is 
therefore entitled to make a special contract estab- 
lishing the duty and liability of the railroad on its 
side, and of the express company on the other. 
The Supreme Court of the United States so held 
in the express cases (117 U. S. 1), and pointed 
out the reasons why special contracts in reference 
to such business are necessary. A railroad com- 
pany takes an express company on its road by vir- 
tue of a special contract, in which the rights and 
duties of the parties are defined in such manner as, 
in the opinion of the parties, will be most suitable 
or beneficial to them. Such a contract gives to 
the express company rights superior to other ex- 
press companies and to the general public, which 
it has no right to demand, and which the railroad 
company is under no obligation to furnish, except 
upon terms agreeable to it. In this instance such 
a contract was made, by virtue of which the ex- 
press company’s goods, and the plaintiff, as its 
employe, were upon the car, carrying on the busi- 
ness of the express company as a common carrier. 
Plaintiff was being carried for the sole purpose of 
handling and caring for the express company’s 
goods, which were being carried under the terms 
of the special contract and which the defendant 
was not otherwise bound to carry at all. The 
question whether, under such circumstances, a 
contract relieving the carrier from liability for 
negligence merely is valid has several times been 
considered. The principle was sustained in Bates 
v. Old Colony Railroad Co. (147 Mass. 255) and 
Hosmer v. Old Colony Railroad Co. (156 id. 506), 
and in two cases in Indiana contracts in all respects 
like those made in this case have been sustained 
by the Supreme Court. (L. N. A. & C. R. R. Co. 
vy. Keefer, 146 Ind. 21; P. C. C. & St. L. R. R. Co. 
v. Mahoney. 148 id. 196.) The contract gave the 
express company, and plaintiff as its messenger, 
rights which defendant, as a common carrier, could 








not have been compelled to grant, and in such a 
case a carrier may contract as a private carrier 
and require exemption against liability for neg- 
ligence as a condition of granting such rights. An 
agreement to take and carry property in such a 
case, under such conditions as the parties agree 
upon, is held not to be against public policy. 

As against these decisions we are not referred 
to any decision of a court of last resort, and the 
only opinion to the contrary cited by counsel is 
one by Judge Taft, passing upon a demurrer to an 
answer in a trial court. In that opinion the judge 
expressly disapproves of the decisions of the Su- 
preme Court of Indiana, and reaches the opposite 
conclusion by the following course of reasoning: 
In the absence of a contract exempting a railroad 
company from liability, the relation between a rail- 
road company and an express messenger is that of 
public carrier to a passenger for hire; a railroad 
company is under no obligation to carry an ex- 
press messenger as such, but he is not a different 
kind of freight from any ordinary passenger, ex- 
cept that he travels in a special car; he would 
have the right to demand of a railroad company 
that he should be carried in a passenger car if he 
tendered his fare; therefore, when it carries him as 
an express messenger in the car provided for the 
express matter and messenger it is discharging its 
function as a common carrier of persons, and he 
does not lose his right and character as a passen- 
ger. In other words, the opinion concedes that a 
railroad company is not a common carrier of other 
common carriers and their messengers, but holds 
that if it makes a special contract to carry them it 
does so as a common carrier and in the perform- 
ance of its function and duty as a common carrier. 
The holding there is, that one who contracts with 
a carrier specially for unusual privileges, which 
he could not demand and the carrier is not bound 
to grant but which are conceded upon special con- 
ditions, is not bound by his contract. It is true 
that a messenger would be entitled to be carried 
in a passenger car if he tendered his fare, but a 
railroad company is not bound to carry an express 
messenger with his goods, for the purpose of car- 
rying on business on its road, in a passenger car 
or any kind of a car. The messenger is not carried 
in the capacity of a passenger, but in a special car 
to do his employer's express business, and the 
common acceptation of the word “ passenger” 
would not embrace such a person so engaged. 
We do not see how it could follow that because 


| a person who is an express messenger might be a 


passenger in a passenger car he is also a passenger 
while doing his employer’s business in the express 
car. The reasoning of the other courts seems to 
us the sounder and better. 

An attempt is made to liken this case to the case 
where a person is carried with his stock or goods 
and where he is regarded as a passenger. There 
are many such cases where the carrier is bound to 
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receive and carry goods or stock, and where, by 
general usage or by the rules of the company, the 
owner or his agent may go or is required to go in 
charge of the property. In such case the owner 
is entitled to demand the carriage of his property 
as a part of the duty of the railroad company 
toward the public as a common carrier, under the 
conditions fixed by the law. The railroad com- 
pany is bound to receive and carry for anybody 
who shall appear, and by the rules or usage of the 
company the charge for carrying the stock includes 
the carrying of the person in charge. Such a per- 
son is a passenger. But the difference in the re- 
lation between such a case and this is apparent. 

The plaintiff acknowledged the execution of the 
contract, which was a bar to his cause of action, 
and the direction of the court to find for the de- 
fendant was justified thereby. 

The judgment of the Appellate Court is affirmed. 

Mr. Justice MAGRUDER. — I concur in the views 
expressed by Judge Taft, referred to in the opin- 
ion, and found in Voight v. Baltimore & Ohio 
Southern Railway Co. (79 Fed. Rep. 561). 


BEARING OF ACQUITTAL UPON SUBSE- 
QUENT PROSECUTION FOR PERJURY. 
yee decision of the Supreme Court of Kansas 

in State v. Williams (October, 1899, 58 Pac. 
R. 476) brings up a question anew which has al- 
ready been the subject of judicial controversy. 
The court lays down in its official syllabus the 
proposition that “in a prosecution for perjury, 
the judgment of acquittal in the cause in which 
the perjury was committed, is not admissible to 
prove the defendant’s innocence, nor is it neces- 
sarily a bar to a prosecution for perjury.” It ap- 
peared that the proceeding in which the alleged 
perjury was committed was against defendant “ on 
the charge of unlawfully assaulting and beating 
another and of disturbing the peace and quiet of 
the city.” It is alleged that it became material to 
prove whether, at the time of the commission of 
the offense charged, the defendant “struck J. C. 
Stevens with a pistol, and whether the said Wil- 
liams had a pistol in his hand, and in his pocket 
and on his person at the time of the alleged as- 
sault.”” Williams testified that he did not strike 
the said J. C. Stevens with a pistol, and did not at 
any time during the day of the alleged assault 
have a pistol in his hand or in his pocket or on 
his person. He was acquitted of the charge of 
assault, and the present prosecution was for al- 
leged false swearing that he did not have a pistol. 
The following extract from the opinion states the 
court’s position as well as cites and analyzes 
former decisions on the subject: 

In opening the case to the jury, the county 
attorney stated that, while Williams was convicted 
in the police court, he took an appeal to the Dis- 
trict Court, where he was finally acquitted of the 


charge of assault and battery, before a ivrv and 
that the District Court held in that ca the 
testimony was insufficient to sustain the charg: 

listurbing the peace. After the statement 1S 


made, the defendant moved for a discharge, clai 


| ing that the acquittal mentioned was in effect an 





adjudication of the truthfulness of the testimony, 
and that he could not afterwards be put upon trial 
for perjury. The motion was denied, and counsel 
referred to a ruling of the United States District 
Court for the District of Michigan as an authority 
against the refusal of the motion (U. S. v. Butler, 
38 Fed. 498). In that case 
had acquitted 


the defendant, who 


been upon a of selling 


liquor without the payment of the special tax re- 


charge 


quired by law, was prosecuted for perjury, for 
swearing that he did not sell the liquor, and it was 
held that his acquittal of selling liquor was an ad- 
judication in his favor on the subsequent trial for 
perjury, and that the government could not show 
It will be ob- 
served, however, that the issues there were more 
The de- 
fendant swore that he did not sell liquor, and the 
finding of the jury was that he did not sell it. So 
it was held that a person could not be convicted 
of perjury in swearing to a state of facts which a 
jury in another case against him had found to be 
true. Even in that case it was said that if the 
defendant had sworn that he had paid his tax, and 
had been acquitted by the jury upon the ground 
that he did not sell the liquor, the issue would 
have been different. So here the defendant may 
have had a pistol in his hand or on his person at 
the time of the alleged without being 
guilty of the offense charged against him in the 
police court, and he may even have struck Stevens 
with the pistol, and still have been acquitted, on 
the ground that it was necessary for his own de- 
fense, and, therefore, there is not the identity of 
issues that there was in the Butler case. The de- 
cision in that case, however, does not meet with 
approval in the courts of last resort . In State v. 
Caywood (65 N. W. 385) the Supreme Court of 
Iowa held “ that a judgment of acquittal rendered 
in the case in which the alleged perjury was com- 
mitted was not admissible, on a trial for perjury, 
to show the guilt or innocence of the defendant.” 
In Hutcherson v. State ({Tex. Cr. App.] 24 S. W. 
908) an appellant was arrested on a charge of an 
aggravated assault and battery by striking another 
with his fist. Upon the trial he took the stand in 
his own favor and swore that he did not strike her. 
Although acquitted of that charge, he was indicted 
for perjury, and it was held that the judgment of 
acquittal was not admissible to show the guilt or 
innocence of the defendant of the charge of per- 
jury (see, also, Kitchen v. State [Tex. App.], 9 
S. W. 461; Underh. Cr. Ev., 469, note 5.) No 
error was committed in denying the motion. 

We have spoken of there being a controversy 


that his sworn statement was false. 


nearly identical than in the present case. 


assault 
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upon the broad point involved, but, so far as we 
can discover, the only case holding that an ac- 
quittal is a bar to a subsequent prosecution for 
alleged perjury committed upon the trial leading 
to the acquittal, is U. S. v. Butler, in the U. S. 
District Court, E. D. Michigan (supra). The 
opinion was written by Mr. Justice Brown, now of 
the Supreme Court of the United States. He re- 
marks: ‘ While I do not find the doctrine of res 
judicata discussed in criminal cases, I see no reason 
why the general rule regarding estoppels should 
not apply, especially where the quantum of proof 
required in the two prosecutions is the same. If 
this party could be convicted of perjury in swear- 
ing to a state of facts which a jury in another 
case against him has found to be true, it would 
result that every criminal case in which the de- 
fendant takes the stand and is acquitted could be 
practically retired upon an indictment for per- 
jury.” There is, of course, some plausibility in 
this position, but, as Justice Brown suggests, the 
doctrine of res judicata as covering points subsidi- 
ary to the main issue has not generally been ex- 
tended to criminal jurisprudence. The analogue 
of res judicata in criminal law — similar in general 
purpose and effect but not identical in detail — is 
the constitutional rule that no person shall be 
twice placed in jeopardy for the same offense 
(Herman on Estoppel and Res Judicata, sec. 
414.) Mr. Justice Brown expressly reserves opin- 
ion on the question whether a conviction would 
act as an estoppel against a defendant in a prose- 
cution for perjury. Certainly the doctrine of res 
judicata in the civil sense, if it works at all, must 
be made to work both ways, and in a case, for 
instance, where a defendant had been convicted of 
a misdemeanor entailing a comparatively light pen- 
alty, he swearing that he was innocent, it would, 
in our opinion, be contrary to the theoretical policy 
and spirit of criminal law, as well as very substan- 
tially unjust, to hold such conviction an estoppel 
on a subsequent prosecution for the serious crime 
of perjury, when the defendant might be able to 
demonstrate his freedom from guilt. 

On the whole, it seems the better opinion that 
as the cist of the offenses involves different acts, 
and as the offenses are different in legal classifi- 
cation, as well as remote in point of time, acquit- 
tal as to one should not be taken as a bar to prose- 
cution for the other, although evidence of much 
the same facts would be required on the trial of 
both. There is little danger that the right to prose- 
cute for perjury, after an acquittal of the offense 
of which the defendant swore he was innocent, 
will be abused. If the circumstances are peculiar, 
and the evidence, newly discovered or otherwise, 
is overwhelming, there will be no oppression in 
compelling the defendant to meet the fresh and 
different charge of perjury. Mr. Justice Brown 
finds authority for his decision in the Butler case 


in Coffey v. U. S. (116 U. S. 436). This was an 





information in rem against a distillery for viola- 
tion of the Internal Revenue Laws. The claim- 
ant pleaded in defense a prior judgment of acquit- 
tal in a criminal information against himself by 
the United States, alleging that such criminal in- 
formation contained the same charges alleged in 
the information im rem. The plea was held to be 
good. This, it will be seen, was a civil proceed- 
ing,in which it was not contrary to legal policy to 
apply the ordinary doctrine of res judicata, al- 
though the former judgment had been obtained 
in a criminal proceeding. It is a different thing 
from attempting to extend the civil doctrine of 
res judicata, with its incidental ramifications, from 
one criminal proceeding to another. — N. Y. Law 
Journal. 


—_——_____@_—___ 


Legal Hotes. 

The next assembly of the legislature of New 
York will contain an unusually large number of 
experienced lawmakers. Of the 150 members 
chosen on the 7th inst., 91 have already served a 
term or more. 


Maitre Labori is still at Samois, near Fontain- 
bleau. The bullet in his back causes him consid- 
erable suffering, and prevents him from standing 
upright. The bullet will only be removed when it 
leaves the muscles to which it at present adheres. 
In this way it is hoped that a simple incision of 
the skin will suffice to bring about its extraction. 


The Supreme Court of Ohio has rendered a de- 
cision which has the effect of legalizing the prac- 
tice of osteopathy in Ohio without the formality 
cf securing a license from the State Medical 
3oard. The decision was rendered in a case car- 
ried up from Lucas county, the Supreme Court 
holding that the manipulations which form the 
mode of treatment in osteopathy do not come 
under the law. 


Under the international copyright law for musi- 
cal productions in Europe, the great Italian com- 
poser, Signor Verdi, has raised a novel point, and 
has won his case. At the recent electrical exhi- 
bition in Brussels a number of telephones were set 
up in connection with a concert room, and a num- 
ber of persons were thus enabled to hear the 
music without paying any compensation to the 
composers. All appeals to the telephone company 
to remit a reasonable share of the profit of the 
performance to the composers were disregarded. 
Finally when a piece from “ Rigoletto” was 
played, Verdi commenced legal proceedings to 
recover damages for the infringement of his copy- 
right. The defense contended that the rights for 
the execution of the music having already been 
paid for, its transmission through the telephone 
was no infringement, but the Belgian court held 
otherwise. Verdi was indemnified for the illegal 
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reproductions, and the telephone company was 
forbidden to transmit any more of his music with- 
out his consent. — Albany Argus. 


A Philadelphia magistrate has surprised the 
business community in that city by his disposition 
of a charge of embezzlement. The defendant was 
the driver of a delivery wagon for a firm of furni- 
ture dealers. Being sent out to deliver goods 
and collect the money for them from the purchas- 
ers, he collected nineteen dollars, spent the entire 
sum for drink and returned to his employers with- 
out a cent. It appears that they were well aware 
The 


appropriated their money. magistrate re- 





of his drunken tendencies long before he thus | the oft-felt gap. 


Professor Theodor Mommsen, who is now 
eighty-two years of age, has just (says the Berlin 


| correspondent of the London Standard) brought 


out a monumental work on Roman Criminal Law. 
It is a large octavo volume of one thousand and 
seventy-eight pages. In his preface, which is 
dated Charlottenburg, the 29th of August, 1808, 
the author observes that authorities on law, histor- 
ians, and philologists, agree that the want of a 
book on Roman Criminal Law is felt in the scien- 
tific world. He writes: “It is my wish, and, to 
a certain degree, my hope, that this book will fill 
He takes criminal law and crim- 


| inal proceedings together, “ for criminal law with- 


fused to entertain the accusation of embezzlement | 


against the collector, saying: 
trusts with money a person whom they have rea- 
son to suspect of intemperate habits, and he does 
not appropriate the money to his own use or make 
off with it otherwise than to indulge in the grati- 


* Where a firm en- | 


fication of his habit, employers must understand | 


that it is extremely doubtful whether the crime of 
embezzlement can be made out under such cir- 
cumstances.” In New York no act committed by 
a person in a voluntary state of intoxication is 
deemed less criminal because the defendant was 
intoxicated; but the fact of his being in that con- 
dition is always to be considered in ascertaining 
the intent with which he acted. —N. Y. Sun. 


D. Edgar Anthony, a New York lawyer, 45 
years of age, has been sentenced to five years in 
Sing Sing on conviction of the charge of grand 
larceny in swindling Mrs. Laura A. Johnston, of 
Battle Creek, out of $223.25. This sum, at the 
request of Mrs. Johnston, the lawyer withdrew 
from the Battle Creek bank, but failed to deposit 
to her account or deliver to her. 
William J. Hawkins, of Rochester, N. Y., recently 





Another lawyer, | 


out criminal proceedings is the haft of a knife with- 
out the blade, and criminal proceedings without 
criminal law is like a blade without a haft.”” The 
task which Professor Mommsen had set himself 
was to follow up to a certain extent the develop- 
ment of Roman Law through a thousand years. 
In his book details are, as far as possible, passed 
over, and casuistical explanations are not repro- 
duced. The author has “endeavored to settle 
matters to a certain extent” as far as ancient 
authorities are concerned, but he has found it 
impossible to do the same with the later literature 
of the subject. The work is divided into chapters 
on the nature and limits of criminal law, criminal 
authorities, criminal proceedure, individual crimes, 
and punishments. It is dedicated to the Juridical 
Faculty of the Berlin University “by an Old 
Colleague.” 


To the General Court of Massachusetts belongs 
the honor of granting the first American patent; 
this was in 1648, and was then designated as a 
monopoly. It was confined to the region con- 
trolled by Massachusetts, and the one issue appar- 


| ently included all the invention of the inventor 


pleaded guilty to an indictment charging him with | 
forgery and grand larceny in the first degree, and | 


was sentenced to three years and six months in 
Auburn prison. The proceeding against Hawkins 
was that while acting in a confidential capacity he 
swindled one of his clients, a widow, Mrs. Mar- 
garet A. Preston, of Greece, out of $5,100. This 
sum, it was charged, Hawkins obtained by means 
of a forged mortgage on the property of Mrs. 
Margaret A. Bruff, a widow, of 535 Court street. 
It is alleged that after the first mortgage for $2,500 
had been drawn by Attorney J. B. Kiley, he per- 
mitted Attorney Hawkins to take it for the pur- 
pose of having it executed at the house of Mrs. 
Bruff, as she was very ill, as Hawkins said. When 
the paper was returned it bore Mrs. Bruff’s name, 
and the acknowledgment signed by William J. 
Hawkins, as commissioner of deeds. This was 
in September, 1898, and in November following 
the same operation was repeated for $2,600. In 
both instances checks were given, which it is 
claimed, Hawkins had cashed. 





connected with engines that depended upon water 
tor their motive power. The limit of the monop- 
oly was fourteen years, and the court not only re- 
tained power to forbid exportation, but to prevent 
exorbitant charges upon the public for their use. 
The patent was issued in this form: — “ JENKEs 
Monopotye. — At a generall Courte at Boston 
the 6th of the 3th Mo 1648. The co’t consid’inge 
ye necessity of raising such manifactures of engins 
of mils to go by water for speedy dispatch of much 
worke with few hands, and being sufficiently in- 
formed of ye ability of ye petition to performe 
such workes grant his petition (yet no Othr p sen 
shall set up or use any such new invention, or 
trade for fourteen yeares wthout ye license of him 
the said Joseph Jenkes) so farr as concernes any 
such new invention, & so it shall be alwayes in ye 
powr of this co’te to restrain ye exportation of 
such manufactures & ye prizes of them to moder- 
ation if occasion so require.” This 
Joseph Jenkes, 


inventor, 


or Jenks, as it would now be 
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spelled, came from Hammersmith, England, set- 
tled in Lynn in 1643, and died in 1682-83, aged 81. 
He was a blacksmith and machinist, made the dies 
for the coining of the “ Pine-Tree” money, and 
built the first fire engine in this country; alto- 
gether a man of great inventive genius and the 
ancestor of a large number of descendant. One 
of his sons removed to Rhode Island, where he 
built several mills. — Boston Transcript. 


a 


English Hotes, 

Three of the Japanese judges paid a visit to the 
Royal Courts of Justice last week, and were ac- 
companied over the building by Sir Kenneth Muir 
Mackenzie, Q. C., and Mr. Sartoris, the superin- 
tendent. 


The appointment of Mr. Cecil Ansdell Wilkins, 
of the civil service of India, to be a judge of the 
High Court of Judicature at Fort William, in Ben- 
gal, in the place of Mr. James O’Kinealy, who has 
been permitted to retire, is gazetted. 


Lord Justice Rigby, who returned from Scotland 
recently very much improved in health, has been 
taken ill again, and the learned judge is not ex- 
pected to resume his seat in the Appeal Court for 
some time. 


The condition of the Court of Appeal is melan- 
choly, says the Law Times. The appeals from the 
Queen’s Bench Division, which numbered 159 last 
Michaelmas, stand now at 178. The Chancery 
appeals, which last year were 94, are now 146. 
The grand total of all appeals is 408, as against 
283 last year. Again, we ask, does this not justify 
the scheme which we drafted and printed some 
months ago creating a Court of Appeal of three 
divisions? There is every prospect that under 
present conditions the arrears will increase and 
not decline, with consequences to the suitor too 
deplorable to contemplate. 


Mr. Harry Escombe, 0. C., M. L. A., ex-premier 
of Natal, and also a former attorney-general in that 
colony, has figured in the telegrams from the seat 
of war as one of the last men to leave Newcastle 
on the strategical abandonment of that town to 
the enemy. Mr. Escombe is not only a lawyer, 


on Wednesday before the Solicitors’ Managing 
Clerks’ Association, threw out a jocular challenge 
which we hope will be taken up. ‘I cannot help 
thinking,” hfs lordship is reported to have said, 
“that if some solicitor’s clerk would deliver a lec- 
ture to the judges on aspects of the law as seen 
from a solicitor’s office, and from the point of view 
of the solicitor’s clerk, it would be a very instruc- 
tive and entertaining experience for every one 
concerned. I, for one,” he said, “ would gladly 
attend.” There is only one improvement to be 
suggested to this challenge. Let a solicitor’s 
managing clerk arrange for a lecture to the rule 
committee on how to drive a coach-and-four 
through a rule of court, and on other matters need- 
ing the attention of rule-makers from a practical 
point of view. We think that such a lecture would 
cause that comatose body to rub its eyes. — Solic- 
itors’ Journal. 


Certain ancient and quaint rent services, which 
are due to the crown by the corporation of Lon- 
don, were, in accordance with custom, performed 
at the offices of the queen’s remembrancer last 
week, in the royal courts of justice, in the pres- 
ence of a number of curious and interested spec- 
tators. Mr. George Pollock, the remembrancer, 
made the usual explanatory statement as to the 
origin of the custom, and proclamation was then 
made: ‘ Tenants and occupiers of a piece of waste 
ground called ‘ The Moors,’ in the county of Salop, 
come forth and do your service.” The city solic- 
itor advanced and cut a faggot of wood with a 
hatchet and another with a bill-hook. Proclama- 
tion was next made: ‘ Tenants and occupiers of 
a certain tenement called ‘ The Forge,’ in the par- 
ish of St. Clement Danes, in the county of Middle- 
sex, come forth and do your service.” The city 
solicitor on this occasion counted six horseshoes 
and sixty-one nails. The queen’s remembrancer 
replied, ‘Good number.” Faithful suit and serv- 
ice having thus been made, the ceremony ended.— 
Law Times. 


Probably never before has there been such an 
array of writers and editors of legal treatises on 
the bench at the same time, says the Law Times. 
To enumerate them in the order of their judicial 
rank, they are the lord chief justice, author of 
“The Practice of the Court of Passage;”’ the mas- 











but a scholar, an amateur astronomer, a chess de- 
votee, and a bit of an engineer. In fact, it is very 
largely owing to him and his engineering that the 


port of Durban, which is afflicted with a bar, has | 


been made accessible to steamers of large draught. 
He was born in London in 1838, educated at St. 
Paul’s School, and went to the Cape (and thence 
quickly to Natal) at the age of twenty. — Pall 
Mall Gazette. 


Lord Justice Romer, in the course of his re- 
marks introductory to Lord Robert Cecil’s lecture 


ter of the rolls, author of “ Partnership” and 
““Companies;” Lord Justice Collins, part editor 
lof Smith’s “Leading Cases:” Lord Justice 
Vaughan Williams, author of “ Law and Practice 


’ 


and editor of “ Law of Execu- 
tors;” Mr. Justice Day, editor of ‘“‘ Common Law 
Procedure Acts,” and part editor of Roscoe’s 
“ Nisi Prius Evidence; ” Mr. Justice Wills, author 
of “ The Vestryman’s Guide,” and editor of “ Cir- 
cumstantial Evidence;” Mr. Justice Wright, part 
author of “ Possession in the Common Law” and 


in Bankruptcy,’ 
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“An Outline of Local Government,” and author 
of “ The Law of Criminal Conspiracies and Agree- 
ments;” Mr. Justice Bruce, part author of “ Ad- 
miralty Practice;” Mr. Justice Kefinedy, author 
of “ Civil Salvage;” Mr. Justice Bigham, editor 
of an edition of the Merchant Shipping Act; Mr. 
Justice Phillimore, editor of “ Ecclesiastical Law” 
and ‘International Law;” Mr. Justice Bucknill, 
part editor of Abbott on “ Shipping;”’ and now 
comes Mr. Justice Farwell —the only representa- 
tive of legal authorship on the chancery side — 
whose work on “ Powers” has for many years 
been the guide, philosopher, and friend of all who 
have had occasion to deal with the subject of which 
it treats. 


——_q___—_ 


Legal Laughs. 





“ Aren’t you afraid the law will take us in hand 
for gambling?” said the timid man who had just 
been persuaded into making an election bet. 

“Never mind,” answered the confident politi- 
cian. “ Even if it does, you're all right. They 
wouldn’t send you to jail for making that bet. 
They'd send you to the insane asylum.’’ — Wash- 
ington Star. 





Aew Books and Aew Editions. 





Select Charters and other Documents Illustrative 
of American History. 1606-1775. Edited, 
with notes, by William MacDonald. New 
York: The MacMillan Company, 1899. 


Heretofore, the statutes and State papers of the 
period immediately preceding the War of the Rev- 
olution have not been readily available for students 
not enjoying access to large libraries. In order to 
meet this want, Prof. MacDonald, in this attrac- 
tive little volume of 400 pages, has brought to- 
gether in a form suitable for class-room use, the 
chief constitutional and legal documents of the 
American colonial period commonly dwelt upon 
in systematic general courses of instruction. The 
list contains, among other pieces, the significant 
portions of the most important colonial charters, 
grants and frames of government, and the acts of 
parliament most directly affecting the American 
colonies. 

While not abridging the charters so as to de- 
stroy their essential character, certain provisions 
common to all of them, as a rule, have been 
omitted, such, for example, as the sections relat- 
ing to the tenure of land, nominal payments to 
king or proprietor, the right to make local laws 
and ordinances not repugnant to the laws of Eng- 
land, the right of waging offensive and defensive 
warfare, etc. 


cede each charter or document, as well as the | 
copious references, have been very carefully pre- | 





The notes by the editor, which pre- | 





will be found exceedingly valuable. 
The editor, who is professor of history and polit- 
ical science in Bowdoin College, possessed pecu- 
liar qualifications for the task, and by its most 
successful accomplishment, he has placed students 
of American history under deep obligation to him. 


pared and 


John Selden and His Table-talk. By Robert 
Waters, author of “ Shakespeare as Portrayed 
by Himself;” ‘Intellectual Pursuits,” etc. 
New York: Eaton & Mains; Cincinnati: Cur- 
tis & Jennings. 1899. 


John Selden lived in the age of Shakespeare, 
the “ social age,” or the “ age of conversation ” — 
1584-1659 — in the reigns of Elizabeth, James the 
First, Charles the First and Cromwell. Born of 
humble parents, in a hamlet on the coast of Sus- 
sex, he early determined to become a lawyer. 
Though he reached eminence in the profession of 
his choice, filled with credit various political and 
other important offices, and became widely known 
as a scholar, writer and statesman, it is through 
his Table-Talk, recorded by Richard Milward, 
that be is best known to those readers of to-day 
who know him at all. Mr. Waters truly says that 
the essence of Selden’s life and thought was freely 
poured out in this talk, in which he expressed his 
mind without reserve, uttering in conversation 
what he would not have dared to express in writ- 
ing; that Selden probably never knew that at his 
hospitable table, at which probably Ben Johnson, 
Lord Bacon, Milton, Butler, Sir Matthew Hale, 
Camden, perhaps Shakespeare himselt, and many 
other great men of the period sat, there was “a 
chiel amang them takin’ notes;” and it is added 
that, had he suspected such a thing, it probably 
would not have been good for the “ chiel,” nor 
for us. But his Table-Talk has been preserved, 
and just as Lord Bacon, his great contemporary, 
is now known to most readers chiefly by his small 
volume of essays, on which he set least store, “ so 
is John Selden known, to those who read at all, 
by the short record of his Table-Talk, of which he 
himself knew nothing.” Next to having been 
present on those numerous occasions when this 
shrewd lawyer, wise man of the world, and deep 
philosopher lavishly dispensed his “ diamonds of 
thought set in the pure gold of common sense” 
is that of being permitted to read them as recorded 
by Richard Milward. Besides giving a charmingly 
sympathetic sketch of Selden’s career and of by- 
gone Table-Talk books, which surely will aid to 
a fuller comprehension and larger enjoyment of 
Selden’s sayings, Mr. Waters has added to the 
latter, in brackets, many apt remarks of his own, 
which exhibit him as himself no mean philosopher. 
We can unreservedly subscribe to his guarantee 
that he who carefully peruses Selden’s Table-Talk 
will lay it down a wiser man than when he took 
it up. 








